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"KBITAM 3JI PECITYBJMUKACBIHBIH I'PAKJIAHJIBIK KOJEKCUHWH KEJUIIIUM
3AKOH BOJIYMY" JKOHYHJIO TAJIJI00
AHAJIN3 «kKHUTH KOHTPAKTOB I'PAJKJTAHCKOI'O KOJIEKCA KUTAVMCKOM
HAPOJIHOHM PECITYBJIUKN»
STUDY ON THE BOOK OF CONTRACTS OF THE CIVIL CODE OF P.R.C.

Annotamus: «['paxnanckmii xomekc Kwuralickoit HapomHoii PecmyOmumkwm» ObuT
opunanbHo BBeneH B geiictBue B 2021 roxy, u «KHuUra KOHTPakTOB» MOSIBUIICS Kak
camocrtosiTenibHasg KHura. OCHOBHbIMU XapakTepuctukamu «KHura xoHtpakToB ['pakgaHckoro
kogekca Kwuraiickoit HapogHoii PecnyOnuku» sBISIOTCS IIMPOKUIM MANa3oH peryivpoBaHMUs,
MoJIpoOHOE CoJiepKaHue, O0IIUE MON0KEHHUs 0053aTeLCTBEHHOTO MIPaBa, peaanu3alus «3eJIeHOro
MPUHIIAIIA» B TpaxkaaHCKO-TpaBoBoil cdepe. CoctaBnenne «KHura KOHTpakToB ['paskaaHCKOTO
kozekca Kuraiickoit Haponnoii PecniyGiinkmn» To)ke UMeeT MOJ0KHUTEIbHOE 3HaU€HHE B AaKTHBHOM
pearupoBaHMM Ha HOBBIE MPOOJIEMBI OOINECTBEHHOW KW3HHU, CIIOCOOCTBYS YriyOJIeHHOMY
TOJIKOBAaHHIO TEOPUM JIOTOBOPHOTO IIpaBa, pealu3allud CTPYKTYpHBIX HoBaumi «KHuru
KOHTPAKTOB» M COBEPILIEHCTBOBAHUE CUCTEMBI JOTOBOPHOTO paBa Kutas.

Annoramusi: "Keirait On PecnyOnukacbiabiH ['pakaaHabIK KOJAEKCH" pacMH TYpIe
2021-KbUTBl KYYYHO KUPJIIH, a1 SMU aHbIH ''KEJIHUIINM HIITEp 3aKOH 0eaymy" €3 aljblHua KUTEI
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KaTapbl *Kapblkka 4ybIKThI. “KbiTait O PecrnyOnukachiablH ['paxaaHabIK KOJEKCUHUH KEIHIINM
UIITEPU 3aKOH OOIYMYHYH TY3OTYJII'6H Ma3MyHJaphl KEHEH apbl AeTalnyy. AJl Kapbl3 HIITEPH
3aKOHYHYH JKaJIbl TPUHIUNTEPUHUH (QYHKIHUSICHIH ©3YHO JKYKTOreH OOJYIl )KapaHABIK UIITEPH
4eHpecyH/1e ‘“Kallbll MPUHIUITUK AETE€H HETU3YY 63reUeIYKTOpAy MYHOO3/16T6H.

"Kertaii D1 PecrryOnukachiabiH ['pask1aHIbIK KOACKCUHUH KEJIUIIIUM 3aKOH 00 TYMYHYH" JKapbhIKKa
YBITHIIIBI A0 JaH MAHUITYY OOJIYIT KOOM/TYK TYPMYIITArbl )KaHbl KOUTOMIOPTe aKTUBYY KOOI Oeper.
Kenumum HIITCPU 3aKOHYHYH TCOPHACBIH TCPCH YCUMCIIOOI0 o0oiro TY3I[Y.«K9P Fpaxcz(aHz[HK
KOACKCHHHUH» CTPYKTYPAJIbIK HHHOBAIUSACBHIH UIIKEC alIbIPbIIT KBITafII[BIH KCJIMIIHUM HUIITCPU 3aKOH
CUCTEMACBIH KEMCIIACHAUPIU.

Abstract: The Civil Code of the People's Republic of China was officially implemented
in 2021, and the Book of Contracts appeared as a separate book with the characteristics of a wide
scope of adjustments and detailed contents; undertaking the function of the general provisions of
the law of obligation, implementing the Green Principle and other main features in the civil field.
The codification of the Book of Contracts of the Civil Code of the People's Republic of China is of
positive significance which responses actively to new problems in social life; promotes the in-depth
interpretation of the theory of contract law; improves the system of China's contract law; realizes
the structure innovation of the Civil Code of the People's Republic of China.

Herusru ce3nep: "Keitaii On PecriyOnukacbiaba ['paskjaHIbIK KOJAEKCUHUH KEIHIITNUM
UIITEPH 3aKOH 06IyMY"; ©3roueyKTepy; MaaHUCH

KuarwueBsble ciioBa: «Kuura konTpaktoB ['paxnanckoro koaekca Kuraiickonn Hapoanou
PecryOnukn»; 0cOOEHHOCTH; 3HAYEHUS

Key words: the Book of Contracts ; Characteristics; Significance

Since the movement of reform and modification of laws in the Late Qing Dynasty, Chinese
legal scholars have been revising Chinese laws taking the laws of Germany, Japan, France and other
civil law countries as models. Since the founding of the People's Republic of China, a civil code
have been codifying, and most of the drafts of civil codes have references to the German Civil Code
and other civil codes. The Civil Code of the People's Republic of China (hereinafter referred to as
the Civil Code of P.R.C.) was adopted by vote on May 28, 2020 and came into force on January 1,
2021. The Civil Code of P.R.C. is codified on the basis of fully making full use of the civil codes of
the two legal systems, combining the theory of civil law and the practice of Chinese legislation.
Different from the German Civil Code, the Civil Code of P.R.C. consists of seven books in structure
, in which the Book of Contracts of the Civil Code of P.R.C. (hereinafter referred to as the Book
of Contracts) is set up as a separate book. The Book of Contracts in the Civil Code of P.R.C. follows
the legislative path of pragmatism, emphasizes the combination of contract law theory and
legislative practice with inheritance and innovation, with its own characteristics, structure and
contents, and is of great significance.

I. Characteristics of the Book of Contracts

1. Wide scope of adjustment and rich contents

As early as in 1999, the Contract Law of the People's Republic of China (hereinafter referred
to as the Contract Law of P.R.C.) was promulgated and implemented. The Book of Contracts is
formulated on the basis of the Contract Law of P.R.C., whose legislative purpose is followed,
maintains a certain openness, and reserves a certain scope for the adjustment of other contracts.In
China, even though some contracts, such as insurance contracts and tourism contracts, are stipulated
in industrial laws other than the Contract Law of P.R.C., the Contract Law of P.R.C. is still called
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“Unified Contract Law” by many Chinese civil law scholars because the Contract Law of P.R.C.
has a wide scope of adjustment, strong applicability, and a certain controlling function for all
contracts. The adjustment scope of the Book of Contracts is broader and clearer than that of the
Contract Law of P.R.C.. In Article 464 of the Book of Contracts, that the legal provisions on the
identity relationship shall apply to the agreements related to the identity relationship such as
marriage, adoption and guardianship of the provisions of the Book of Contracts may be applied to
by reference according to its nature if there is no provision are specified. In other words, under
certain circumstances, the Book of Contracts can even adjust the contractual relationship related to
identity. Article 467 of the Book of Contracts clearly specifies that the provisions of the general
principles of the Book of Contracts shall apply to the contracts not expressly stipulated in the law
or other laws, and the other provisions most similar to those provisions in the Book of Contracts or
other laws may be referred to. In other words, the legal application of atypical and foreign related
contracts are specified in the Book of Contracts. In terms of the number of legal articles, the Book
of Contracts accounts for almost half of the total number of legal articles of the Civil Code of P.R.C.,
and the contents are also relatively rich.

2.Undertaking of the function of the general provisions of the law of obligations

In civil law theory and legislative practice of civil law system, the common legislative mode is
to set up the book of the law of obligations in the civil code, in which the general provisions of the
law of obligations is set up. The general provisions of the law of obligations refer to the general
normative system or common normative system abstracted from various specific debts and
applicable to various specific debts!*l. The general provisions of law of obligation provide common
applicable rules for the debts arising from contracts, torts, negotiorum gestio and unjust enrichment.
The contents of the general provisions of the law of obligations in the German Civil Code and the
Civil Code of Japan which include the objects of debts, the effect of debts, multi-party debts, the
performance of debts, the guarantee of debts, the assignment of debts and the elimination of debts
are stipulated in the general provisions of the law of obligations. During the process of the
codification of the Civil Code of P.R.C., there has been a dispute over whether or not to set up
general provisions of the law of obligations. Some scholars hold the view that the general provisions
of the law of obligations are the essential contents of the law of obligations, to set up the general
provisions of the law of obligations is to realize the abstract legislative technique, and the
establishment of the general provisions of the law of obligations makes the law of obligations more
concisel?. Some scholars hold the view that the establishment of the general provisions of the law
of obligations is always the internal requirement of the systematization of the law of obligations and
it is also a common choice of civil codes to set up the general provisions of the law of obligations
in various countries or regionst®l. However, there are also some scholars hold a contrary opinion
that the traditional the law of obligations focuses more on contract law in structure, and contract law
occupies the vast majority of the contents of the law of obligations, so the so-called general
provisions of the law of obligations actually becomes the general provisions of contract lawl*. Some
scholars hold the view that in judicial practice, the application of the general provisions of the law
of obligations has hardly occurred or rarely occurred in the other fields except contracts, so the
actual utility of the general provisions of the law of obligations is in doubt®®. Some scholars hold
the view that, based on the definition of the concept of contract in the existing contract law
and the legislative practice of tort liability law's separate construction to be a book in China,
the general provisions of the law of obligations should be abolished in the Civil Code of
P.R.C.because the establishment of the general provisions of the law of obligations does
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not have systematic harmony; the reason for advocating the abandonment of the general
provisions of the law of obligations will lead to the establishment of the dual distinction
system between real right and creditor's right is not persuasive; the basic reason why the
general provisions of the law of obligations govern the commonality of various debts is not
sufficient[®!, In the end, the legislature decided not to set up the book of the law of obligations and
no longer set up the general provisions of the law of obligations, but to integrate the contents of the
general provisions of the law of obligations into the Book of Contracts, so the Book of Contracts
actually plays the role of the general provisions of the law of obligations, which realizes the
functional innovation of the Book of Contracts.

3.Implementation of the Green Principle in the field of contract law

That the Civil subjects engaged in civil activities shall be conducive to saving resources and
protecting the ecological environment is stipulated in the General Provisions of the Civil Law of the
People's Republic of China (hereinafter referred to as the General Provisions of P.R.C.). This article
is the stipulation of “Green Principle”, which means that the parties shall follow the principles of
saving resources, protecting the environment and respecting the rights of other animals in civil
activitiestl. The Green Principle is stipulated in General Provisions of P.R.C. for the first time, it is
also the first time to stipulate the Green Principle in the civil codes of the civil law system , which
is inherited by the General Provisions of the Civil Code of P.R.C.. The reason why the Green
Principle can be absorbed in the Civil Code of P.R.C. is closely related to the ecological wisdom in
Chinese traditional culture[8]. The Green Principle's absorption in the Civil Code of P.R.C.is of
great significance and is the extension of the basic principles of civil law. The Book of Contracts
has perfected the Green Principle by the stipulation of the application in the field of contract law
through articles 509, 558, 619 and 625, in which the green constraints on contract performance, the
duty of waste recovery in post contract duty, the green requirements for packaging, and the recycling
requirements for the objects after the expiration of effective service life are respectively clarified!.

4.Incorporation negotiorum gestio and unjust enrichment into the Book of Contracts

The quasi contract theory is absorbed in the Book of Contracts so as to solve the related
problems caused by the lack of specific provisions of the law of obligations. Because the Civil Code
of P.R.C. does not set up the book of the law of obligations, negotiorum gestio and unjust enrichment
in the traditional the law of obligations of the civil law system cannot be placed in the law of
obligations. During the process of the codification of the Civil Code of P.R.C., some scholars
proposed that Roman law can be learned from and negotiorum gestio and unjust enrichment can be
placed in the specific provisions of contract law as quasi contracts*®. The concept of quasi contract
was first used by Gaius which refers to the legal facts similar to the contracts other than contracts
and torts, including negotiorum gestio, condictioindebiti, guardianship and legacy™l. The quasi
contract in the Justinian's “Institutions” are those debts that are not exactly incurred according to
the contracts, but not due to infringement, but are considered as if they were incurred according to
the contracts*?. During the process of the codification of the “the Book of Contracts”, the quasi
contract theory was adopted by legislators and the “quasi contract” was stipulated as a sub book in
the “the Book of Contracts” so as to find the position for negotiorum gestio and unjust enrichment
in the Civil Code of P.R.C..

II Structure and contents of the Book of Contracts

1. Structure

As the typical civil code in the German civil law system ,the German Civil Code adopts the
structure of “General provisions

Specific provisions”, which refines the common contents of
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the law to form the general provisions, which makes the contents of the code more concise. This
structure is also adopted by the Civil Code of P.R.C. which consists of seven books: General
Provisions, Real Right, Contracts, Personality Right, Marriage and Family, Inheritance and Tort
Liability. The Book of Contracts belongs to the third book of the Civil Code of P.R.C., with three
sub books, 29 chapters and 526 articles. The first sub book of the Book of Contracts is the general
principles, which basically plays the role of the general provisions of contract law. There are 132
articles in 8 chapters, in which the common applicable rules of contract law are stipulated. The
specific provisions of the Book of Contracts consist of the Sub Book of Nominate Contracts and the
sub book of quasi contracts. The Sub Book of Nominate Contracts s consists of 19 chapters with
384 articles, 19 kinds of nominate contracts s, among which the relevant contracts are further
classified in transportation contract and technology contract. The sub book of quasi contracts
consists of 2 chapters with10 articles.

2.Contents

In the general principles of the Book of Contracts, the conclusion of the contract, the effect
of contracts, the performance of contracts, the preservation of contracts, the
modification and assignment of contracts, the termination of the rights and obligations under a
contract and the default liability are stipulated. Nineteen nominate contracts s specified in the Sub
Book of Nominate Contracts in the Book of Contracts are sales contracts,
contracts for the supply and consumption of electricity, water, gas, orheat, gift contracts,
loan contracts, suretyship contracts, lease Contracts, contracts for financing lease,
factoring contracts, work contracts, contracts for construction project, transport contracts,
technology contracts, contracts for custody of property, warehousing contracts, entrustment
contracts, contracts for property management service , brokerage contracts, intermediary contracts,
partnership contracts. By the articles of suretyship liability, general rules and suretyship liability are
stipulated; by the articles of transportation contract, general rules, passenger transport contracts,
freight transport contracts and multimodal transport contracts are stipulated; by the articles of
technology contract, general rules, technology development contracts, technology transfer contracts
and technology licensing contracts, technology consultation contracts and technology service
contracts are stipulated, among which technology licensing contract is stipulated for the first time.
In the sub book of quasi contract, negotiorum nestio and unjust enrichment are stipulated.

III Significance of the Codification of the Book of Contracts

1.Response to new problems in social life

Social life is changing all the time. Contract law, as the main law in private law, should adjust
the new problems arising from social development. In this regard, the Book of Contracts has made
a positive response to this mainly in the following aspects: first, it has detailed the relevant
provisions of the Contract Law of P.R.C.. The Book of Contracts has strengthened the applicability
of the Contract Law of P.R.C. to the existing social relations and promoted the adjustment of social
relations by adding, deleting and amending the articles of Contract Law of P.R.C. and relevant
judicial interpretations. Second, the types of contracts have been appropriately added. On the basis
of the Contract Law of P.R.C., the Book of Contracts adds four contract types: suretyship contracts,
factoring contracts, contracts for property management service and partnership contracts. Among
them, the factoring contract is stipulated for the first time, and the other three types of contracts are
transferred into the Book of Contracts from other laws after being modified and supplemented.
Third, provisions on electronic commerce have been added. In recent years, the electronic commerce
developed rapidly. On the basis of the Contract Law of P.R.C., the Book of Contracts absorbs and
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improves the relevant provisions on electronic contracts in the Law of the people's Republic of
China on Electronic Commerce, in which the the time of formation and the delivery time of the
object of electronic contracts are stipulated in articles 491 and 512 respectively. Fourth, the
provisions on compulsory offer and compulsory acceptance due to the needs of rescue and disaster
relief and epidemic prevention and control have been added. With frequent occurrence of natural
risks and the normalization of epidemic prevention and control in modern society, the rules of
compulsory offer and acceptance in the Book of Contracts on the basis of the Contract Law of P.R.C.
are stipulated, which can help quickly respond to and resolve the risks caused by natural disasters
and improve the efficiency of epidemic prevention. It is the application and embodiment of the
principle of priority protection of social public welfare in the field of contract law.

2.Promotion the in-depth interpretation of the theory of contract law

The theory of contract law can provide necessary theoretical support for the legislation of
contract law. Contract law is an important part of the legal system of civil law system and common
law system. The codification process of the Book of Contracts is the multiple perspectives
exchanges of civil law thoughts and ideas between Chinese and foreign civil law scholars.During
the process of the codification of the Book of Contracts, Chinese civil law scholars sorted, analyzed
and integrated contract law theories of civil law system and common law system together, which is
further understanding, interpretation, improvement and legislative application of contract law
theory.

Chinese civil law scholars conducted more discussion on the provisions of the General
Principles of Civil Law of the People's Republic of China and the Contract Law of P.R.C., and
resorted out the relevant civil law theories. After many demonstrations, through inheritance and
sublation, the relevant regulations of the Book of Contracts were finally established by legislation.
For example, compared with the Contract Law of P.R.C., the provisions on the effectiveness of
contracts in the Book of Contracts are greatly reduced; the unification of legal acts and contract acts
has been realized; and the controversial article 51 of the Contract Law of P.R.C. has been deleted;
on the basis of pragmatic legislation, the quasi contract theory of Roman law is adopted; the
relationship between anticipatory breach of contract in common law and uneasy defense in civil law
are coordinated; the relevant provisions on the preservation of debts are detailed, which shows the
collective wisdom of Chinese civil law scholars and legislators.

3. Realization of the innovation of code structure of the civil code

The German Civil Code is a model of the civil codes of the civil law system, in which the
contents of contract law are arranged in the law of obligations. Contract law is an integral part of
the law of obligations in the traditional civil law theory, but the obvious difference of the Civil Code
of P.R.C.from the German Civil Code is that the book of the law of obligations are not set up, contact
law appeared be the Book of Contracts. During the process of the codification of the Book of
Contracts, whether or not to set up contract law to be a separate book has also experienced a process
from full of disputes to gradual acceptance. Some civil law scholars insist on adopting the structure
of the German Civil Code to set up “Book of the law of obligations”, in which the relevant provisions
such as contracts, torts, negotiorum gestio and unjust enrichment should be included. In terms of
the legislative practice of contract law, the Contract Law of P.R.C. promulgated and implemented
in 1999 is thought highly of to be technical and practical. From the aspect of practice, China's legal
profession, especially the judicial circles, have strong wishes to maintain the integrity of the
Contract Law of P.R.C., which stems from the significant impact of the advanced nature of the
Contract Law of P.R.C.[*3l With the further progress of the codification of the Civil Code of P.R.C.,
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some scholars who insist on establishing the general provisions of the law of obligations also
changed their views, support the opinion to maintain the relative integrity of the Contract Law of
P.R.C., and suggested that the Contract Law of P.R.C.should be revised and improved through the
integration of all the relevant regulations about contract law in China to be the Book of Contracts™l,
The proposal was adopted by the legislature. The construction of contract law as a separate book is
another attempt in structure of civil codes of civil law system, which provides a legislative sample
for the evolution of book of the law of obligations into book of contract law of of civil law system.

4.Improvement of the system of contract law

By the continuous amendments and supplements to the relevant contents of the Contract Law
of P.R.C., the relevant provisions of the Book of Contracts are more detailed and practical, and the
system of China's contract law is improved, which are mainly reflected in the following two aspects:
first, the Book of Contracts enriches the contents of China's contract law. After the promulgation
and implementation of the Contract Law of P.R.C., China has formulated several judicial
interpretations of Contract Law to make up for the legislative omissions to meet the needs of judicial
practice. The Book of Contracts integrates many provisions in the Contract Law of P.R.C. and
relevant judicial interpretations, such as appointment contract, imputation of payment, the Principle
of Change of Circumstances and so on. The Book of Contracts also supplements and specifies the
existing regulations of contract law, such as the provisions on creditors' right of subrogation and
rescission, standard terms and other systems. Second, the Book of Contracts can provide applicable
basis for other contracts. Many provisions in general principle of the Book of Contracts, such as
offer and acceptance, as well as the provisions on the effectiveness and the performance of the
contract, are complementary and informative to all contracts. In other words, if there are still
omissions in the contract legal system in other laws other than the Book of Contracts, the provisions
of the Book of Contracts can still be applied to.

Conclusion

Contracts are closely related to our life. To conclude contracts is the most common affair in
life. The importance of the Book of Contracts in the Civil Code of of P.R.C.is self-evident. A large
number of articles and detailed contents in the Book of Contracts pay comprehensive attention to
the life and social development of the whole society. The Book of Contracts is codified on the basis
of the Contract Law of P.R.C., which is the inheritance of the Contract Law of P.R.C.. The Book of
Contracts basically maintains the integrity of the Contract Law of P.R.C. in contents. The Book of
Contracts is constructed separately as a book in the Civil Code of P.R.C., and also realizes the
controlling function of the law of obligations, which improves the system of China's contract law
and realizes the innovation of the civil code in structure. The codification of the Book of Contracts
collects the civil law wisdom of Chinese civil law scholars and legislators who pay attention to both
the theoretical nature of civil law and the practicability of the code. Although the Book of Contracts
is a relatively mature and applicable law in China's civil law, with the development of society, more
contract related problems will continue to appear, which need to be adjusted through contract law.
In addition, some omissions in the Book of Contracts are inevitable and need to be continuously
perfected. However, we have reason to hold the view that the implementation of the Book of
Contracts will promote China's economic development and improve people's living standards and
the rule of law.
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